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AND NOW, this 3rxrd dav of December, 2012, it is hereby
CORDEBRED Lhal the Motlion for Summary Judgment of Defendant General

Dyvnamics Corporation (Doc. Ne. 18) is DENIED.

case was Lransferred in March of 2009 from the
District Court for the Northern District of

the United States District Court for the BEastern
ﬁﬁ Pennsyivania as part of MDL-875.

intiff Kerry O'Brien alleges that he was exposed to
anoawd a submarine bullt by Qoﬁ@ndamt ﬁ@r ral Dynamics

s

tion {(“General Dynamics®) durir
f@]u; uavam Shipyard in San

‘ a rigger at
Francisco, dfornia, while
. Navy. Plaintiff asserts that
arn asb@ﬁﬁgswrsiahaé dimesse as a result of this

A FE krought claims against various defendas
Dynamics has moved for summary Jjudgmant,

it is immune from liability by way of the

actor defense, and {2} it is entitled to summary

nds of the sophisticated user defenss. The

that California law applies.




I. Legal Standard

A Summary Judament Standard

is appropriate if there is no genuine

c and the moving part: entitled
to dud > ff Fed. B, Civ. P. & TR motion
Tor summary judgment will ot be defeated by ‘the existence’
of some disputed aenied when there is a

Tacts, but will
" H X

genuine iss of S AmL Fagle Qutfitters v, Lvle &

Scott Ltd., 584 F.3d 575, 581 (3d Cir. 20089} (guoting Anderson v.
Lkm@ftv Lobby, Inc., 477 U.S. 242, 247-7248 (198 g6 . A fact is
mwtu lal” if procf of its existence or non-existence might

fect the outcome of the litigation, and a dispute is “genuine”
“the evidence is such that a t@fﬂmnamio Jury could return a

verdict for the “ 477 U5 at 24§,

NonNMoving party.

in undertaking this analysis, the court views the facts
in the light most favorable to the non-moving party. “After
making all reasonable inferences in the nonmoving party’s favor,
there is a genuine issue of material fact if a reascnable dury
could find for the nonmoving party.” Pignataro v. Port Auth. of
N.Y. & N.J., 583 ¥.3d 265, 268 (3d Cir. 2010 ({citing Reliance
tns., Co. v. Moessner, 121 F.3d 895, 900 (3d Cir. 1997y . Whi
the moving party bears the initial burden of showing the abS TICE
of a genuine issue of material fact, meeting this obligation
shifts the burden te the non-moving party who must “set forth
specific facts showing that there is a genuine issue for trial.
fxicﬁersa an, A7 U5 ar 250,

b

B. The Applicable Law

rnment Contractor Defense (Federal Law)

Defendant’s motion for summary judgment on the basis of
the government contractor defense is governed by federal law. In
ratters of f@d@xal law, the MDL transferee court applies the law
of the ey d sitas, which in ls case is the law of
»f Appeals for the Third QlfCUjf Var&gg&

Lous Defendants (Y01l Field Cases? Y, 673 F.
(E.D. Pa. EGOQE(RObyﬁﬂQ, Jor.

,j
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2. State Law Issues (Maritime ver

sus State Law)

e parties assert that California substantive law s
Plaintlff claims against General Dynamics.




However, where a case sounds in admiralty, applicati a

G rludi of law analysis i choice
riate. Gibbs ex rel. Gibbs v,
125, L31-32 {3d Circ., 20027,
nes that maritime law 1s
Court is to apply

determi
ends there and the

is applicable is a threshold
federal law, seg U5, Const. Art.
: & and is therefore governed by the
he circuit in which this MDIL court sits. See Various

Plaintiffs v. Various Qaiendamtﬁ (*0il Field Cases”), 673 .

S 2¢ 3§§( I62 (BE.D. Pa. 2009) (Robreno, J.)}. This court has

previocusly st srth guidance on this issue. See Conner v, Alla
Laval, Inc., 7%% P, L‘pp. 2ad 455 (BE.D, Pa. 2011) (Robreno, J.).

In order for maritime law to apply, a plaintifi’s
exposure underlying a products liability claim must meet both a
locality test and a connection test. ld. at 46366 (discussing
Jerome B. Grubart, Tnc. v. Great Lakes Dredge & Dock Co., b5l3
U.5. 527, 534 (1995)). The locality test requires that the tort
ccour on navigable waters or, for injuries suffered on land, that
the injury be caused by a vessel on navigable walters. Id, In
assessing whether work was on “navigable waters” (i.e., was sea-
hased) it is important to note that work performed aboard a ship
*¥at is docked at the shipyvard is sea-based work, performed on
navigable waters. See Sisson v. Ruby, 497 U.S. 328 (1990}). This
Court has previocusly clarified that this includes work aboard a

ship that is in “dry dock.” See Deuber v. Asbestos Corp. Ltd.,
NoL 10-78931, 2011 WL 6415339, at *1 n.l (E.D. Pa. Dec. Z,

-

o011y {(Rebreno, uw)(agﬁiym g maritime law to ship in “dry dock”
for overhaul). By contrast, work performed in other areas of the
shipyvard or on a dock, (&uﬁh as work performed at a machine shop
in the shipyvard, for example, as was the case with the Willis
Taintiff discussed in Conner) is land-based work. The connection
d reguires that the iwvld@ni could have “‘a potentially
‘aﬁuwtive impact on maritime commerce,’” and that “*the general
racter’ of ih@ ‘activity giving rise to the incident’ shows a
' j to traditional maritime activity.’”
(citing Sisson, 497 U.S5. at 364, 365,
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- member in the Navy performed some work ar
snipyards (n* land) or decks (on land) as opposed to
onbeard a ] navigable waters (which includes a

hip docked the shipyard, and includes those in “dry
dock™), Ml ; ity test is satisfied as long as some
portion of the asbestos exposure occurred on a vessel
on navigable waters.” Conner, 799 F. Supp. 2d at 466;
Reuber, 2011 WL 6415339, at *1 n.l. If, however, the
worker never sustained ashestos exposure onbhoard a
vessel on navigable waters, then the locality test is
noet met and state law mppr@S.

ey
[S3s

i

Connection Test

When a worker whose claims meet the locality test was
primarily sea-based during the asbestos axposure, those
claims will almost always meet the connection test
necessary for the application of maritime law. conner,
789 F. Bupp. 2d at 467-69 {citing Grubart, 513 U.S. at
534} This 1s particularly true in cases in which the
re has arisen as a result of work aboard Navy
elther by Navy personnel or shipyard workers.
But 1if the worker’s exposure was primarily
ased, then, even if the claims could meet the
ality test, they do not meet the connection test and
ce law (rather than maritime law) applies. Id.
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Tt ois undisputed that the alleged exposure pertinent to
seneral myn‘m ce ocourred during Plaintiff’s work for
VY as a rigger aboard a submarine. Therefore, this exposure
during sea-based work. See Conner, 799 F. supp. 2d 455
srdingly, maritime law is applicable to Plaintiff’s claims
against General Dynamics. Ld. at 462-863,

Na

. Government Contractor Defense

To satisfy the government contractor defense, a
defendant must show that (1) the United States approved
reasonably precise speciflcations for the product at issue;
{2} the eguipment conformed to those specifications: and (3) it
warned the United States about the dangers in the use of the
egquipment that w@“w xnown te 1t but not toe the United States.
Boyle v. United Technologies Corp., 487 U.S. 500, 512 {1988y . As

Wi
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to The ,¢:at and

in a failure Lo warn “Qﬁfex? it
that a certain product design

ing warnings. In ore Joint K. &

7 FL2d 620, 630 (24 Ciy. 12903,

show that Che government “issued

At 1LONs covering warnings-

lect considered judgment about the

" oHagen v, R@nﬁamin Foster Co., 73% F. Supp. 2d
Pl@)(?wm103 Juoy {clting Holdren v, Buffalo

F. Supp. £d 143 (D, Mass. 2009

oval of warnings must “transcend rubber stamplag”

ndant to be shielded from state law liability. 739

Supp. 2d at 783. This Court has previously cited to the case

of Beaver Vallev Power Co. v. Nat'l Engineering & Conbracting

TQJ, 883 2.2d 1210, 1216 (3d Cir. 1989, for the proposition that

the third prong of the government contractor defense may be

@Siabi shed by showing that the government “knew as much or more

than the defendant contractor about the hazards” of the product.

tee, e.9., Willis v. BW IP Int’1l, Inc., 811 F. Supp. 2d 114¢

(B.0. Pa. Bug. 29, 2011}(R©brwnn J.Y s balton v, 3M Co., No. 10-

04604, 2011 WL 5881011, at *1L n.l (E.D. Pa. Aug. 2, 2011

{Robreno, J.). Although this case ls persuasive, as it was

decided by the Court of Appeals for the Third Circuit, 1t is not

%QL“@V
reasonably

controlling law in this case because 1t applied Pennsvlvania law.
Additionally, although 1t was d@gwdwd subseguent to Boyle, the
Third Circuli nelther relied upon, nor clted to, Boyvle in lts

SMLNION.

D, Gevernment Contractor Defense at Summary Juddgment Stade

This Court has noted that, at the summary judgment
stage, & defendant asserting the government contractor defense
has the burden of shmwinq the absence of a genulne dispute as to
terial fact regarding whether it is entitled to the

any mé
government contractor defense. Qompare Willis, 811 F. Supp. 2d at
1157 {addressing defendant’s burden at the summary Judgment
stage), wWwilkh Ha el T30 V. Bupp. 24 770 (addressing defendant’s
b; ~den when Plaintiffi has moved to remand). In Willis, the MDL

I

Court LFHDd that defendants had not proven the absence of a
genuine dispute as teo any material fact as to prong one of the
test since plaintiff had submitted affidavits controverting
its’ affidavits as to whether the Navy issued reasonably
ﬁﬂ}éifiwat,ﬁnc as to warnings which were to be placed on
products. The MDL Court distinguished Willis from

v, Ceneral Rlectric Co., No. 0%-70626, 2010 WL 4146108 at




J.), where the plaintiffls
DI 2lr own to contradict
nts’ pr . because of the standard applled
wumm¢h3 Fudc 1 ace, r s oare not entitled to
ndgment pursuant to the government contractor defense

o User Defense Under Marltime Law

has previously held that a manufacturer or
t has no duty to warn an end user who 1s
regaﬁdimg rhe hazards of that product. Magk v.
u@ﬂﬁxﬁl hé@@t io Co., Ne. 10-78840, 2@19 Wi, 4717918, at *1, ©
L Oot, 3, 2012 (Robreno, J.o). In ﬁménq 50, the Court
OLd that the sophistication of an intermed idly (or emplover)
or the warnimg of that intermediary {or employer) by a
manufacturer or supplier - does not preclude potential liability
of the manufacturer or supplier. Id. at *6-8. As set forth in
Mack, a “sophisticated user” is an end user who either knew or
belonged to a class of users who, by virtue of training,
education, or employment could reasonably be expected to know of
the hazards of the product at issue. Id. at *8. When astablished,
the defense 1s a bar @ﬂly to negligent failure to warn clalms
fand is not a bar to strict product liability claims). Id.
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TI. Defendant General Dynamics’s Motion for Summary Judgnent
A. Defendant’s Arguments

Government Contractor Defense

General Dymaaics asserts the government contractor
defense, arguing that it is immune from liability in this case,

and therefore entitl Fd to summary Jjudgment, because the Navy
exercised discretion and approved reasconably precise
specifications for the products at issue, Defendants provided
warnings that conformed to the Navy’'s approved warnings, and Lhe
Navy knew about the }a“&zda of asbestos. In asserting tnis
defense, General ﬁymamxcs relies upon the affidavits of Admiral

David P. Sargent, Jr., and Admiral Roger B. Horne, Jr.
Tn connection with its reply brief, Defendant has
submiltted obj@w*lﬁﬁ% to Plaintiff’s evidence pertalning to the

government contractor defanse.
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Gene that 1t 18 entitled o summary
Judgment on the iisticated user defense because
o 3 a sophisticated user. In asserting this defense, it
oLt 1500 | ~andard, Inc., 43 Cal.d4th bo (Cal.
ZDGE}, and f@%i@ﬁ & Fidavits of Admiral Sargent

- Calbl “hat the Navy “had state of the
rading the ntial risks associated with
tos and asbestos—-containing products.

and Admiral Horne
art knowledge ¢
axposure Lo asb

Ll

B, Plaintiff’' s Argumentis

ense

Government Conbractor el

Plaintiff argues Lhat summary Judgment in favor of
Defendant on grounds of the government contractor defense is not
warranted because there are genulne lssues of materilal fact
regarding its availlablility te Defendant. Plaintiff contends that
Defendant has (1) not produced its contract with the government
or otherwise proven that it was a qovernmont contractor, (27 not
demonstrated that the product at lgssue was “military equipment,”
and (3) not demonstrated a genuine signiflcant conflict bestween

state tort law and fulfilling its :Qntxautuai federal obligations
{i.&., that its contractual dutles were “precisely contrary” to
its duties under state tort law). Furthermore, Plaintiff asserts
that the government contractor defense 1s not warranted because

(4) SEANAV Instruction 8260.005 makes clear that the Navy
OWLDU““@ d Defendant to warn, (5) military specifications merely
“rubber stamped” whatever warnings Defendant elected to use (or

not use) and do not reflect a considered Judgment by the Navy,

(&} ﬁh@x& iz no military spacification that precluded warning
about ashestos harzards, and (7)) Defendant cannot demonstrate what
the |va knew about the hazards of asbestos relative to the
knowledge of Defendant, nor that the Navy knew more than it did
the time of the alleged sxposure.

To contradict the evidence relled upon by Defendant,
Plaintiff cites toi{a) MIL-M-150710D, and (b} SEANAV Instruction
260,005, esach of which Plaintiff contends indicates that the
Navy not only permitted but expressly reguired warning.

s submitted obiectlons to Defendant’s
e government contractor defense {(expert
Sargent and Admliral Horne).

Plaintiff has
evidence pertaining to
davits of Admiral




4 assarts that General Dynamlcs 1s not @n“itLed
dngﬁ* on grounds of the sophisticated user delfense
General HYHcMiCﬁ has not adduced evidence that

a sophist i = and {2) General Dynamics is
ing for a intermediary defense” (which
nized by since Plaintiff merely

&
iy) unsophisticated worker.

z:}f

WC)I.'}\C(‘:E(X O E}V\; shi S
. Analysis

Contractor Defense

As a preliminary matter, the Court notes that 1t haﬁ
nsidered each party’s oblections to the evidence on this issue
&md has determined that they are without merit. Therefore, the
Court will consider all of the evidence in deciding Delendant’s
ovtion regarding this issue.

Plaintilff has nulntoa to evidence that contradicts {or
at least appears to be Inconsistent with) General Dynamics’s
uvzd@b““ as Lo whelther the Ndvy did or did not reflect considered

Tudgment over whether warnings could be included with ashestos-
awn?nlnéﬂq products. %pﬁ ifically, Plaintiff has pointed to (a)
MTT-M-150710D, and (k) SEANAV Instruction &260.005, each of which
Plaintiff contends indicates that the Navy not only permitted but
gxpressly reguired warning. This 1s sufficlent to ralse genuine
issuss of material fact as to whether the first and second prongs
the Boyvle Test are sa fied with respect to General Dynamics.
Willis, 811 F. Supp. 2¢ 1146, Accordingly,., summary Judgment
in favor of Defendant on grounds of the government contractor
lefense 18 not warranted.

is

Sephisticated User Defense

Defendant General Dynamlcs asserts that 1t 1s not

?iabie for Plaintiff's induries because the Navy was
sophisticated as to the hazards of asbestos. The Court has
@revioualy held that the sophistication of an Intermediary (o
emplover), such as the Navy - or the warning of that
intermediary (or @mglay@r} by a manufacturer or supplier - does

not preclude potentlal Iliability of the manufacturer or supplier.
2012 WL 4717818, at *6-8. Therefore, summary Sudgment in
of Defiendant s not warranted on grounds of the

Lsticated user defense. See Anderson, 4717 U.5. at 248-50.

a8
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AND IT IS8 S0 ORDERED.

EDUARDO C. ROBRENQ, J.

D. Conclusion

Summary judgment in favor of Defendant General Dynamics
on grounds of the government contractor defense is denied hecause
Plaintiff has identified genuine disputes of material Fact.
summary judgment in favor of Defendant General Dynamics on
grounds of the sophisticated user defense is denied because the
i ] ion of the Navy does not preclude potential liability

esfandant .




